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PEOPLE OF THE STATE OF ILLINOIS, STATE OF ILLINOIS

Complainant, ) Pollution Control Board

v. ) No. PCB 96-98

SKOKIE VALLEY ASPHALT, CO., INC.,
an Illinois corporation,
EDWIN L. FREDERICK, JR.,
individually and as owner and
President of Skokie Valley Asphalt
Co., Inc., and
RICHARD J. FREDERICK,
individually and as owner and
Vice President of
Skokie Valley Asphalt Co., Inc.,

Respondents.

COMPLAINANT’S SECONDMOTION TO COMPEL

RESPONDENTS, SKOKIE VALLEY ASPHALT, CO., INC.,

EDWIN L. FREDERICK, JR. AND RICHARD J. FREDERICK,
TO RESPONDTO DISCOVERY REQUESTS

Complainant, PEOPLE OF THE STATE OF ILLINOIS, by LISA

MADIGAN, Attorney General of the State of Illinois, pursuant to

Sections 101.100(b), 101.616, 101.618, 101.620, and 101.800 of

the Board’s Procedural Rules, 35 Ill. Adm. Code 101.100(b),

101.616, 101.618, and 101.620, Supreme Court Rules 201, 213, 214,

216, and 219, and Hearing Officer Orders dated March 28, 2003 and

June 30, 2003, states in support of Complainant’s Second Motion

to Compel Respondents, Skokie Valley Asphalt, Co., Inc., Edwin L.

Frederick, Jr. and Richard J. Frederick, To Respond To Discovery

Requests as follows:
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INTRODUCTION

1. This Second Motion to Compel supercedes Complainant’s

First Motion to Compel filed on July 9, 2003.

2. In accordance with the Hearing Officer Order dated March

28, 2003, Complainants mailed to Respondents’ Counsel on May 7,

2003, Interrogatories, Requests to Produce Documents, and

Requests for Admissions for all three Respondents.

3. The March 28, 2003 Order required all written discovery

to be completed by June 20, 2003.

4. Respondents’ answers and responses to the written

discovery requests mailed on May 7, 2003 were due no later than

June 9, 2003.

5. Respondents failed to answer or respond to Complainant’s

written discovery requests by June 9, 2003.

6. On June 9, 2003, Respondents’ filed a Motion for

Extension of Time which asked in essence that Respondents have

until July 3, 2003, to answer and respond to Complainant’s

written discovery requests.

7. Hearing Officer Sudman then issued a new discovery

schedule with July 3, 2003 as the date all written discovery was

to be completed.’

8. Respondents failed to answer or respond to Complainant’s

Also in accordance with the Hearing Officer Orders,
depositions are to be completed by August 20, 2003. Complainants
have already noticed four depositions beginning July 30, 2003.
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written discovery requests by July 3, 2003.

9. On July 10, 2003 the parties participated in a telephone

status conference during which Hearing Officer Sudman again

extended the written discovery deadline. The new deadline was

set as July 24, 2003.

RESPONDENTSFAIL TO ADEQUATELYRESPONDTO DISCOVERY REQUESTS

10. Respondents delivered only partial and inadequate

answers to complainant’s written discovery requests on July 23,

2003.

11. In accordance with Sup. Ct. Rule 201(k), Complainant’s

Counsel tried to resolve discovery differences and sent

Respondent’s Counsel a 201 (k) letter on July 24, 2003, a copy of

which is attached as Exhibit A. Respondents responded to

Complainant’s 201(k) letter the following day, a copy of which is

attached as Exhibit B.

12. In their partial answers to Complainant’s written

discovery requests, Respondents claimed Complainant’s requests

for information related to incomes, assets, tax returns, and

other financial information were irrelevant.

13. Respondents’ financial information may be used to

determine penalty amounts, the deterrent affect of such

penalties, and the economic benefit that Respondents have

incurred from noncompliance with the Illinois Environmental

Protection Act and the Pollution Control Board’s Regulations.
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14. Respondents also refused to answer Complainant’s

requests for information on the sale of Skokie Valley Asphalt Co.

Inc. (“SVA”) or LRF Inc. Respondents again claimed irrelevance.

The identity of the current owners of the SVA/LRF site is

relevant to this matter given that the proceeds from the sale of

SVA or LRF are financial assets that are discoverable according

to the rationale provided in Paragraph 13.

15. Respondents Richard J. Frederick and Edwin L. Frederick

(“the Fredericks”), in answering Number 1 of Complainant’s

Requests for Production, failed to provide any documents

explaining their responsibilities at SVA including, but not

limited to, Articles of Incorporation, Bylaws, Annual Reports

filed with the Secretary of State’s Office, other Annual

Corporate Reports, and Minutes from 1988 through 1998.

16. It is apparent from the Fredericks’ answers to Number 1

of the Requests for Production and from the Fredericks’ answers

to the other items in the Request for Production that the

Fredericks made no effort to answer the Requests for Production.

Nearly all of the answers to the Requests for Production had

already been provided to Complainant during 2002.

17. Respondents also refuse to answer several of the

Complainant’s Requests to Admit because “they involve an issue of

law”. Complainants posed no Requests to Admit Facts based on

issues of law and demand that Respondents provide those answers
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immediately.

18. Respondents also refuse to answer several of

the Requests to Admit Facts because the Respondents claim not to

understand the meaning of the terms “oily” “diesel fuel odor” and

“oil surface sheen”. Complainant defined these terms for

Respondent in the July 24, 2003 201(k) letter and demands that

Respondents provide answers to the Request to Admit where those

terms appeared.

19. No answers were provided to Complainant’s Second Set of

Interrogatories on Respondent SVA. Complainant demands that SVA

provide those answers immediately.

20. No answers were provided to Complainant’s Second

Request for Production of Documents, Objects, and Tangible Things

on Respondent SVA. Complainant demands that SVA provide those

answers immediately.

WHEREFORE, Complainant requests, pursuant to the Board’s

Procedural Rules and the Supreme Court Rules, the followin9:

1. A finding that Respondents violated the Board’s

Procedural Rules and the Supreme Court Rules;

2. An Order compelling Respondents to fully answer and

respond to Complainant’s written discovery immediately;

3. An Order requiring Respondents to pay all attorney fees

and costs associated with this Second Motion to Compel; and

4. Such other sanctions that the Board believes to be
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appropriate.

PEOPLE OF THE STATE OF ILLINOIS,
ex rel. LISA MADIGAN,
Attorney General of the
State of Illinois,

By:
MITCHELL L. COHEN
JOEL J. STERNSTEIN
Assistant Attorney General
Environmental Bureau
188 W. Randolph St. - 20th Fl.
Chicago, IL 60601
(312) 814-5282/(312) 814-6986
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Exhibit~

OFFICE OF THE ATTORNEY GENERAL
STATE OF ILLINOIS

Lisa Madigan
ATrORNEY GENERAL

July 24, 2003

Mr. David O’Neill, Esq. viafacsimileand USmail
5487NorthMilwaukee
Chicago, IL 60630 Re: Peoplev. SkokieValley Asphalt,
Fax:(773) 792-8358 Edwin L. Frederick, Jr., and

Richard J. Frederick
Dear Mr. O’Neill,

This letteris writtenpursuantto SupremeCourt Rule 201(k). Pleasecontact me no later
thanthecloseofbusinesson Friday,July 25, 2003 to reply to therequestsbelowregardingthe
inadequatenatureofyour answersto the State’sdiscoveryrequests.Pleasecontactmebecause
Mitchell Cohen will be out of the Office on July 24 and 25.

Requestsfor incomes,assets,tax returns,andotherfinancial informationfrom all
Defendantsin Complainant’sInterrogatoriesandRequestsfor Productionarerelevantto
this matter. This financialinformationmaybeusedto determinepenaltyamounts,the
deterrentaffectofsuchpenalties,andtheeconomicbenefitthatRespondentshave
incurredfrom noncompliancewith theIllinois EnvironmentalProtectionAct andthe
Pollution ControlBoard’sRegulations.Respondents’claims ofirrelevancein refusingto
answerthediscoveryarewithout merit. ComplainantrequeststhatRespondentsprovide
thoseanswersassoonaspossible.

Requestsfor informationon thesaleofSkokieValley AsphaltCo. Inc. (“SVA”) orLRF
Inc. andtheidentity ofthecurrentownersofthesitearerelevantto thismattergiventhat
theproceedsfrom thesaleofSVA orLRF arefinancialassetsthat arediscoverable
accordingto therationaleprovidedin theprecedingparagraph.Respondents’claims of
irrelevancein refusingto answerthe discoveryarewithoutmerit. Complainantrequests
thatRespondentsprovidethoseanswersassoonas.possible.

RespondentsRichardJ.FrederickandEdwinL. Frederick(“the Fredericks”)provided
only ArticlesofDissolutionfor SVA andLRF and oneamendmentto theArticlesof
Incorporationfor SVA in answeringNumber 1 oftheRequestsfor Production.
RespondentsRichardJ. FrederickandEdwinL. Frederickfailedto provideany
documentsexplainingtheirresponsibilitiesat SVA including,butnot limited to,Articles
ofIncorporation,Bylaws, AnnualReportsfiled with theSecretaryof State’sOffice, other
AnnualCorporateReports,andMinutesfrom 1988 through1998. TheFredericks’

500 SouthSecondStreet, Springfield, Illinois 62706 • (217) 782-1090 • TTY: (217) 785-2771 • Fax: (217) 782-7046
100 WestRandolph Street, Chicago, Illinois 60601 • (312) 814-3000 • TTY: (312) 814-3374 • Fax: (312) 814-3806



201(k)Letter to D. O’Neill
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July 24,2003

answersto Number1 of theRequestsfor Productionfall far shortofwhatComplainant
requested.Furthermore,Respondentshavealreadyprovidedmuchofthis information to
Complainants in aFebruary22, 2002facsimilefromDavid 0 ‘Ne~llto Kelly Cartwright,
who at thattime wastheAttorneyof Recordin this matterfor Complainant. It is
apparentfrom theFredericks’answersto Number 1 oftheRequestsfor Productionand
from theanswersto theotheritems in theRequestfor ProductionthatRespondentsmade
no additionaleffort to answertheRequeststo Produce.Complainantrequeststhat
Respondentsmakeeveryeffort to properlyanswertheRequeststo Produceassoonas
possible.

• In eachof theRequeststo AdmitFactsthat ComplainantsservedonRespondents,
respondentsrefuseto answerseveraloftheRequeststo Admit because“theyinvolve an
issueoflaw”. Complainantsposedno Requeststo AdmitFactsbasedon issuesoflaw.
Complainantrequeststhat Respondentsprovidethoseanswersassoonaspossible.

• Eachof the Respondents refuses to answer several of the Requeststo Admit Facts
becausetheRespondentsclaimnot to understandthemeaningoftheterms“oily” “diesel
fuel odor” and“oil surfacesheen”. In orderto clarif~rtheseterms,Complainantprovides
the following additionaldefinitions:

“Oily” meanscontaining oil or other petroleum products.
“Diesel fuel odor” meanssmellinglike dieselfuel.
“Oil surfacesheen”meansa thin layerof oil visibleto thenakedeyethatformson
thesurfaceofwaterin instanceswhereoil hasbeenspilled,placed,or leakedinto
thatwater.

Now thatRespondentsunderstandthetermslistedimmediatelyaboveasdefinedby
Complainant,ComplainantrequeststhatRespondentsprovideanswersto theRequeststo
Admit wherethetermsappeared.

• No answerswereprovidedto Complainant’sSecondSetofInterrogatorieson Respondent
SVA Co. Inc. ComplainantrequeststhatSVA providethoseanswersassoonaspossible.

• No answerswereprovidedto Complainant’sSecondRequestfor Productionof
Documents, Objects, and Tangible Things on Respondent SVA. Complainantrequests
that SVA providethoseanswersassoonaspossible.

Pleasecall meif you haveanyquestions.
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Sincerely,

JoelI. Sternstein
AssistantAttorney General
EnvironmentalBureau
188 WestRandolph,

20
th Floor

Chicago, IL 60601
(312) 814-6986

cc. Ms. Carol Sudrnan - Illinois Pollution Control Board



DAVID S. O’NEILL, ATTORNEY AT LAW
5487N. Mll.WA1JK0I~ AVF~NUE‘CIlIcA~o,(i.UNOIS 60630-1249.(773)792-1333 FAX: (773)~92-8358

Of Counsel with Dennis R. O’Neill, P.C. ONei1!Chicago(~HotMail.com

July 25, 2003

Assis~ntA~orncyGenera!
fThvironmentalBureau
Illinois Attorney General’s Office
188 W. Randolph,

20
th Floor

Chicago,IL 60601

re: SkokieV~illeyAsphalt Co., Inc. Reply to June24,2003Letter

Dear Mr. St~rns’tein:

Pleaseacceptthis letter in response(0 you letterofJuly24,2003.Therespondents’point-by
-point responses to your letter are as follows:

- The Respondentsmaintaintheir positionthat requestsconcerningfinancial informationare
not relevant. Issuesconcerning‘financial position and penaltieswill nothe relevant unless
and until there is a finding ofviolation againstthe Respondents.

- The Respondentsmaintain their position that the in’thrmaiion requestedconcerningthesale
of theentities and thepresentownersis not relevant. TheComplainant’s position that this

information isrclcvantbecauseit yields informationconcerningassetsis incorrect1~rthe
samereasonsstatedin the first point.

The Articles of Dissolutionshowthat thecompanyhasbeendissolvedSince1 998. The
Respondentshavediscardedall of thecorporaterecordsin the normal courseofbusiness.
Therefore,thereare‘no recordsto beproduced.I discussedthismatterwith theRespondents
againyesterdayto seeif therecordsmightheavailablethroughtheirattorneys.accountants
orsomeothersourceandtheyinformedmethatno additional recordswereavailablethrough
~J1y50111CC.

- I havereviewedall oftheitems that theRespondentsdid notanswerbecausethey involved
issuesoflaw. Uponreview, theRespondentsmaintaintheirpositionandelect to neither
admitor denyanyof the items.

- Thedefinitionssuppliedby theComplainantin theletterdo notresolvetheambiguityof the
requestsfor admissionoffsets.TheRespondentsdid nottestthematerialsanddo notknow
if they containedoil or petroleumproduct. The Respondentsalso would not he able to
differentiatethesmell ordiesel fuel form otherproductswith similarodorsandwould not
be able ‘to determine if the sheenon the waterwas causedby oil or someothernaturaJor
alTiticial event, The Respondentsare alsonot willing to dependon definitionssuppliedby
theComplainantoutsidethescopeoftheRequestsfor AdmissionofFactsespeciallywhen
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July 25, 2003

thedefinitions are not derived from a technical or dictionarysourceandarenot necessarily
consistentwith thecommonmeaningoftheterms.

The answerto the“Complainant’sSecondof Interrogatoricson RespondentSVA Co. Inc.”
hasbeencompletedhut needsto be reviewedand executedby a representativeof Skokic
Vat[eyAsphaltCo., Inc. I ampresentlytrying to makearrangementsto havearepresentative
of Skokie Valley review and sign the Answer. Hopefully, it will be delivered to the
Complainant on Monday July 28,2003.

The answer to the“Complainant’s Second Request for Production of Documents,Objects
and Tangible Things on RespondentSVA Co. Inc.” has been completed but needsto be
reviewedandexecutedby arepresentativeo’fSkokie ValleyAsphaltCo., Inc. I ampresently
trying to make arrangementsto havearepresentativeof Skok’ieValley reviewandsign the
answer. Hopefully, it will be delivered to theComplainant on MondayJuly 28, 2003.

Sincerely,



CERTIFICATE OF SERVICE

I, MITCHELL COHEN, an Assistant Attorney General, certify

that on the 28th day of July, 2003, I caused to be served by

First Class Mail the foregoing “COMPLAINANT’S SECONDMOTION TO

COMPELRESPONDENTS, SKOKIE VALLEY ASPHALT, CO., INC.,EDWIN L.

FREDERICK, JR. AND RICHARD J. FREDERICK, TO RESPONDTO DISCOVERY

REQUESTS” to the parties named on the attached service list, by

telefaxing and by depositing same in postage prepaid envelopes

with the United States Postal Service located at 100 West

Randolph Street, Chicago, Illinois 60601.

JOEL J. STERNSTEIN
Assistant Attorney General
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